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DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Sessions Judge, Dhubri  
 

Sessions Case No. 168 OF 2019 

U/S 457/376 IPC  

Corresponding to G.R. Case No.678/2019 

 

State of Assam               ....Complainant 

Versus 

Tahadin Ali Sk 

S/O- Lt. Akbar Ali 

Vill-Urarbhui, P.S.- Mankachar,  

Dist- South Salmara Mankachar    ……. Accused person 
 

Charge framed on   : 14-11-2019 

Evidence recorded on   : 09-01-2020, 02-03-2020,  

    16-03-2020, 24-06-2020 

Statement recorded on   : 24-06-2020 

Argument heard on   : 07-07-2020 

Judgment delivered on  : 07-07-2020 
 

Advocates who appeared in this case 

Shri Mirza Khan, Addl. P.P. for the Prosecution 

Shri A.U. Ahmed, Advocate for the Defense 
   

  
J U D G M E N T 

 

1. One Tahadin Ali Sk was charged to stand trial under section 457/376 of 

Indian Penal Code on the basis of an investigation made upon an FIR laid by one 

X (Actual name is withheld) on 16-08-2019 to the effect that she has been 

staying at village Urarbhui since six years after she was getting married with one 

Idrish Ali and accordingly she is the mother of a male child. However, accused 

Tahadin Ali Sk used to taunt her by giving a proposal that he would like her to be 

his wife. However, she declined the proposal. But the accused on the night of 05-

08-2019, taking opportunity of the absence of her husband entered into her 

house, thereby committed rape on her. But she started raising hulla and the 

accused fled away from the place of occurrence. The accused also left his mobile 
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phone. The case was delayed with high hope of resolving the matter in a village 

salish.  

 

2. Police accordingly registered the case being Mankachar P.S. case No. 

507/2019, u/s 448/376 IPC followed by conducting an investigation and the 

police after having completed the investigation, laid charge-sheet against the 

accused Tahadin Ali Sk to stand trial u/s 454/376 IPC. 

 

3. The case was, however, committed to the Court of Sessions Judge and as 

such the same is taken over to my Court for trial.   

 

4. The accused was charged to stand trial u/s 457/376 IPC and the same is 

read over to him to which he pleaded not guilty and claimed for trial.   

 

5. During trial, the prosecution has examined as many as seven numbers of 

witnesses including the Investigating Officer. After having taken the evidence for 

the prosecution and after hearing the learned counsel for both the sides, I find 

that the case is not fit for giving acquittal to the accused person for which his 

statement was recorded and he pleaded his innocence. However, he has declined 

to adduce any evidence.    
 

6. I have heard learned counsel for both the sides on the point of argument 

and accordingly proceed to dispose of the case on the following point for 

determination: 
 

Whether the accused on the night of 05-08-2019 at about 11:00 P.M. 

committed lurking house trespass by night by entering into the house of the 

victim-X which is a dwelling house in order to commit rape and thereby 

committed rape on the person of X which is punishable u/s 457/376 IPC as 

alleged?  

 
 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 

 

7. It has already been stated that the prosecution has examined altogether 

seven numbers of witnesses out of which PW-1 is one Madhur Ali. However, the 

witness was found to have deviated from his earlier statement made before the 

Investigating Officer for which the witness was declared hostile at the instance of 

the prosecution and the prosecution was allowed to cross-examine him. He has 

stated categorically that police has recorded his statement, but he denied the 
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fact that he disclosed that on 05-08-2019 accused Tahadin Ali Sk entered into 

the house of the complainant and thereby committed bad work with her. He 

rushed to the place of occurrence after hearing hue and cry and saw that the 

accused was going away from her house. The complainant told the incident 

before him along with Ali Hussain and Jahida Khatun. He too stated in his 

examination-in-chief that about six months back, one night, at about 11:00 P.M., 

he heard hue and cry in the house of the complainant and accordingly rushed to 

her house. He was told by the complainant that one person entered into her 

house.  
 

8. PW-2 is Ali Hussain. He was also cross-examined by the prosecution since 

he was declared hostile. He too stated that his statement has been recorded by 

the police, but denied the fact that he disclosed before the I.O. that the accused 

Tahadin entered into the house of the complainant while her husband was not at 

home and thereby forcefully established physical relationship with her. The 

accused, however, ran away from the place of occurrence and left his mobile 

handset in the house of the complainant. In his examination-in-chief, he stated 

that about six months back at about 11:00 p.m. he heard hue and cry in the 

house of the complainant and accordingly rushed to her house. He was told by 

the complainant that one person entered into her house.  

 

9. Now from having perused the evidences of PW-1 and PW-2 it appears 

that both the witnesses were declared hostile by the prosecution on the ground 

that they have given a resilience statement and thereby deviated from their 

earlier statements made to the I.O. It is also stated that they have stated before 

the I.O. that they saw the accused Tahadin Ali going away from the place of 

occurrence and they were told by the complainant that the accused entered into 

her house. But, they have admitted in their evidences-in-chief that an occurrence 

took place in the house of the complainant about six months back at about 11:00 

P.M. They heard hue and cry from the house of the complainant and accordingly 

rushed to the place of occurrence. They were told by the complainant that one 

person entered into her house.  

 

10. The maxim “FALSUS IN UNO, FALSUS IN OMNIBUS” is not a theory 

generally applicable to the Indian context which means false of one thing is false 

in everything. The law relating to the evidence of a hostile witness is no longer 
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res-integra. The evidence of a hostile witness cannot be altogether wash-away. 

The portion of evidence which lent support to the version of the prosecution 

which would aid for giving to a judicial decision can be considered for 

appreciation of evidence. As such, the evidences of PW-1 and PW-2 are found 

believable that an occurrence took place in the house of the complainant about 

six months back at 11:00 p.m. wherein the husband of the complainant was 

absent and one person entered into the house of the complainant is found 

established. 
 

11. PW-3 is one Kubad Ali. He also heard a hue and cry in the house of the 

complainant and accordingly approached the place of occurrence. But he found a 

quarrel picking up in between her with that of her husband. The evidence of PW-

3 lent a view that an altercation might be taken place in between husband and 

wife for over the matter that somebody has entered into her house in absence of 

her husband.  

 

12. PW-5 is the husband of the complainant namely Idrish Ali. According to 

him, he went out for fishing at about 11:00 P.M. and returned before dawn. He 

was apprised that his wife was raped by the accused Tahadin Ali. Accordingly, he 

accompanied with his wife to the police station subsequently. He assaulted his 

wife and decided not to keep her in future. He also found 30-40 people gathered 

at his house. He stated that he assaulted his wife on being suspected her being a 

consent party to the accused. The evidence of PW-5 goes to show that an 

occurrence took place at his house in his absence. He found so many people 

gathered at the place of occurrence. He also assaulted his wife because she was 

raped by somebody and she was being suspected as consenting party. 

 

13. PW-6 is one Harmat Ali. However, he does not have any personal 

knowledge about the occurrence. He was staying in Meghalaya on the day of 

occurrence and used to stay outside the house for month together. So, his 

evidence has got no significance in the eye of law.   

 

14. PW-4 is the alleged victim X. According to her, she came to Urarbhui 

recently about one year back on being married to Idrish Ali. Accused Tahaddi 

used to visit by the side of her house and tried to stalk her and used to talk her 

indecently. He used to winking his eyes whenever occasion to see her and 
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thereby make an understand that he loves her. However, she does not love the 

accused because she came to the place newly. Moreover, she is having husband 

who would kill her if she is indulging in such activities. Accordingly, she objected 

the proposal given by the accused Tahaddin. However, on the night when her 

husband went out for fishing, the accused entered into her house by opening the 

door thereby gagging her mouth and committing her rape. He was wearing a 

Gamosha at the relevant time and at the spur of the moment left a mobile phone 

which was handed over to the police during the time of investigation. Her 

husband, however, came from fishing and she apprised all over the occurrence 

to him, but her husband assaulted her brutally suspecting that she is a 

consenting party. A village Salish was held for three days, but the accused 

declined to go for the Salish and declared his innocence. Accordingly, she filed 

the case by Ext-1. Her statement was recorded u/s 164 Cr.P.C. by the Magistrate 

vide Ext-2. She denied the fact that she did not state before the police that her 

husband assaulted her for having informed the matter. She denied that she did 

not state that the police tried to meddle the matter. The door was opened at the 

relevant time and there was no light in their room. She denied the fact that she 

has got no terms with the accused from earlier. The police has not seized any 

wearing apparels. She denied the fact that she could not identify the accused 

person.     

 

15. PW-7 is the Investigating Officer Sontosh Kr. Barman, who was working 

as Sub-Inspector of Police at Kalapani Police Outpost, under Mankachar Police 

Station. He recorded the statement of the victim at the Thana and sent her for 

medical examination. He also visited the place of occurrence, prepared the 

sketch map and recorded the statements of the witnesses and after having 

completed the investigation, laid charge-sheet against the accused Tahaddin Ali 

Sk vide Ext-5. Ext-4 is the sketch map. Ext-3 is the seizure list. However, he has 

stated that he has not seized any wearing apparels of the victim for getting it 

tested by the FSL.  

 

16. Now, from having perused the evidences of the witnesses together with 

the existing materials on record, it appears that the version of the prosecution 

that an occurrence took place at the house of the complainant on the night of 

05-08-2019 at about 11:00 P.M. The complainant was staying at Urarbhui village 
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along with her husband. The husband of the victim went out for fishing. The 

accused Tahaddin Ali is known to the victim since he used to visit by the side of 

her house even by taunting her and talking to her indecently indicates that he 

loves her. However, the victim declined to go with his intention. However, the 

accused entered into the house of the complainant on the night of the incident 

thereby committed rape on her person. The matter was accordingly informed to 

her husband when he came from fishing. But, he assaulted her suspecting that 

she is a consenting party.  

 

17. From having perused the evidences of the witnesses together with 

considering the version of the prosecution, the following disturbing features have 

been noticed. 

 

17.1  Though the occurrence took place on the night of 05-08-2019, but 

the instant FIR was registered only on 16-08-2019. As such, there is a 

gap of around ten days from the date of occurrence to the date of filing 

the FIR. Accordingly, there is possibility of exaggerate the statements and 

embellishment of the prosecution version. But here in the instant case, 

the version as stated by the victim before the Court with that of the 

statement made by her before the Magistrate u/s 164 Cr.P.C. is, however, 

found not contradicted. 
 

17.2 The door was not locked because her husband went out for 

fishing. It was only closed from inside, but it did not fixed. Though, she 

stated that the accused entered in her house and committed rape by 

gagging her mouth for which she could not shout and raped for ten 

minutes are found not believable since rape for ten minutes without 

putting any defense with a person who is not liked by her is not 

believable. She started hulla only after the accused fleeing away probably 

the fact that somebody had seen the occurrence. It is the fact that the 

husband of the victim assaulted her suspecting her to be consenting 

party, might have some substances. She was not medically examined.  
 

17.3  Moreover, she has not led the FIR after the occurrence was over 

and had to wait for 10/11 days only for the sack of village Salish is not 

believable. Though she stated that village Salish was held for three day, 
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but the accused declared himself as innocent is also found not proved 

because none of the witnesses stated categorically that any village Salish 

was held to resolve the matter. 
 

17.4 Though she stated that the accused at the spur of the moment 

left his mobile phone and police has seized one handset of “Q-TEL” with 

having Vodafone SIM Card, but nothing is there to show that the same 

belongs to the accused Tahaddin Ali.  

 

17.5 The plea so raised by the accused, however, found not consistent. 

From the trend of the cross-examination it appears that the victim is a 

consenting party and sometimes it appears that the accused has got land 

dispute with the victim family and sometime it appears that the accused is 

not anyway involved in this case. Practically, there is no cross-

examination on the point that the accused used to visit by the road 

leading to the side of the house of the complainant and he used to wink 

his eyes and stalking and voyeuring her by giving obscene signal before 

entering into her house. There is no evidence to show that the accused 

entered into her house on the night of the occurrence.  

 

17.6 Though PW-1 and PW-2 stated before the I.O. that they have 

seen the accused Tahaddin coming out from the house of the 

complainant/victim, but they have not stated before the Court that they 

saw the accused Tahaddin coming out from the house of the 

complainant/victim. Even somebody saw the accused coming from the 

side of the complainant is not sufficient for the prosecution to prove that 

the accused has entered into the house of the complainant thereby 

committed rape.       
   

18. The existing materials on record is found insufficient to hold the fact that 

the accused Tahadin Ali Sk entered into the house of the complainant/victim on 

05-08-2019 and thereby committed rape on her person. Accordingly, she started 

raising alarm and people started gathering. So, no case is made out against the 

accused u/s 457/376 IPC. But, the fact that the accused Tahadin Ali Sk used to 

visit by the road leading to the house of the complainant. He has got an eye on 

the movement of the complainant and used to wink his eyes and gave her 
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indecent signal which attract the ingredients of section 354 IPC. As such, the 

existing materials on record clearly give rise to a case u/s 354(A)(1)(i) IPC and 

accordingly, he is convicted thereon. 
 

19. Heard the accused/convict on the point of sentence. He, however, 

pleaded innocence and stated that he has been therein jail hajot since 29-08-

2019 and as such he prays for passing an order to shower mercy upon him.  

 

20. Having considered the facts and circumstances of the case together with 

existing materials on record, I am of the view that the accused does not deserve 

the benefit u/s 3/4 of Probation of Offenders Act, 1958 because the conduct and 

attitude shown by him towards a village woman in an Indian society, does not 

deserve any leniency. Accordingly, he is directed to suffer the period from 29-08-

2019 till today that he was undergoing detention in jail hajot as a sentence 

period u/s 354(A)(1)(i) of Indian Penal Code. The sentence would serve for the 

ends of justice.  

 

21. Let a copy of this order be given to the Superintendent of District Jail, 

Dhubri for his immediate release from the jail hajot. 

 

22. Let a copy of this order also be given to the accused/convict Tahadin Ali 

Sk free of cost. 

 

23. Let another copy of this order be sent to the Committal Court with the 

case record as committed. 

 
24. Signed, sealed and delivered in the open Court on this the 07th day of 

July, 2020, at Dhubri. 

 

(T. Kalita) 
Sessions Judge, Dhubri 

 Dictated & corrected by me. 

 

 

            (T. Kalita)  
   Sessions judge, Dhubri  
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A P P E N D I X 

1. PROSECUTION WITNESSES: 

 

PW-1  Madhur Ali 

PW-2  Ali Hussain 

PW-3  Kubad Ali 

PW-4 Victim-X/complainant 

PW-5 Idrish Ali 

PW-6 Harmat Ali 

PW-7 Sontosh Kr. Barman (I.O.) 

2. PROSECUTION EXHIBIT:  

Exhibit-1 FIR 

Exhibit-2 Statement of the victim u/s 164 Cr.P.C. 

Exhibit-3 Seizure list 

Exhibit-4 Sketch-map 

Exhibit-5 Charge sheet 

          

               (T. Kalita)  
Sessions Judge, Dhubri 


